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OPI NI ON
RESTANI, Judge: Plaintiff Eveready appeals a decision of
the International Trade Comm ssion (“ITC or “the Conm ssion”)
denyi ng Eveready’s request for a changed circunstances revi ew
pursuant to 19 U.S.C. 8 1675(b) (1994). Eveready seeks this
review for an antidunping duty order on electrolytic manganese
di oxide (“EMD’) inported from Greece, issued on April 17,

1989. See EMD from Greece, 54 Fed. Reg. 15,243 (Dep't

Comrerce 1989). The Conm ssion has made a notion to dism ss,
arguing that its institution of a sunset review pursuant to 19
U S . C 8 1675(c) (1994) renders Eveready’s action before this
court noot.
Backgr ound
Eveready Battery Conpany is one of three U S. producers
of EMD,! and a purchaser of EMD fromboth U.S. and foreign

manuf acturers. EMD from Greece and Japan, 63 Fed. Reg.

30, 254, 30,255 (I TC 1998) (request for comments regarding
institution of section 751(b) review). On May 26, 1998

Eveready filed a request with the ITC for a changed

1 “EMD is a major ingredient in the manufacture of dry
cell batteries used in portable electronic devices.” EM from
G eece and Japan, 63 Fed. Reg. 30, 254, 30,255 (I TC 1998)
(request for comrents regarding institution of section 751(b)
revi ew).
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circunstances review regarding EMD i nports from Geece. |d.
at 30, 255. The Commi ssion published its notice seeking
comments on Eveready’s request on June 3, 1998. The changed
circunmstances in Eveready's request alleged that there had
been structural changes in battery consunption, and argued
that the revocation of the existing antidunping duty order for
Greece would be “limted to such a small quantity that it
could have no material inpact on EMD producers in the United
States.” 1d. The Conm ssion asked that subm ssions al so
address the possibility of the ITC self-initiating a review of
t he outstandi ng order on EMD from Japan. |1d.

Two nonths later, the Comm ssion dism ssed Eveready’s
request for the institution of a changed circunstances review.

EMD from Greece and Japan, 63 Fed. Reg. 43,192 (I TC 1998)

(dism ssal of request for institution of section 751(b) review
i nvestigation). Eveready challenged the determ nation in this
court, and made a notion for summary judgnent requesting that
the court order the Comm ssion to conduct a changed

ci rcunst ances revi ew. 2

2 Def endant -i nt ervenors, Chenetals, Inc. and Kerr-
McCGee Chem cal, LLC, filed a response to Eveready's notion for
sunmary judgnment, but have not participated in the notion to
di sm ss.
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On May 3, 1999, the ITC instituted a review of EMD from
Greece and Japan, pursuant to 19 U . S.C. § 1675(c), “to
determ ne whet her revocation of the antidunping duty orders on
[EMD] from Greece and Japan would be likely to lead to
continuation or recurrence of material injury.” END from

Greece and Japan, 64 Fed. Reg. 23,675, 23,675 (I TC 1999)

(institution of five year reviews). The Conm ssion then noved
to dism ss Eveready’'s conplaint, on the grounds that
institution of a 19 U . S.C. §8 1675(c) review rendered
Eveready’s action before the court nmoot. The court’s Order of
July 20, 1999 denied ITC s notion wi thout prejudice to renewal
“if a full review [was] initiated under sunset provisions [19
US. C 8 1675(c)].” On August 25, 1999 the Comm ssion
published its determ nation to conduct a full five-year review

of EMD from Greece and Japan, pursuant to 19 U.S.C. 8§

1675(c)(5). EMD from Greece and Japan, 64 Fed. Reg. 46, 407
(I'TC 1999) (notice of ITC to conduct full five-year reviews).
The Commi ssion now renews its notion to dism ss on the grounds
that its review of EVMD from G eece and Japan pursuant to 19

U S C 8 1675(c) nmoots Eveready’ s appeal of the Comm ssion’s

denial of a review pursuant to 19 U S.C. 8§ 1675(b).
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Di scussi on

The Comm ssion argues that the institution of a full 19
U.S.C. 8 1675(c) review, a “sunset” review, gives Eveready
what it is requesting, nanmely, an investigation as to whether
revocati on of the antidunping order would result in the
conti nuance or recurrence of material injury. In its response
to the Conm ssion’s notion to dism ss, Eveready argues that a
changed circunstance review under 19 U S.C. § 1675(b) is
“fundanentally different” froma five-year review under 19
U S . C. 8 1675(c) and, consequently, that the Comm ssion’s
initiation of a sunset review does not render this action
noot .

Because Article Il of the Constitution requires that the
court adjudicate only a presently pending case or controversy,
jurisdiction is inproper if the action is noot.3® See

Associ acao Dos Industriais de Cordoaria E Redes v. United

States, 17 CIT 754, 759, 828 F. Supp. 978, 984 (1993)
(citations omtted). The test for whether an action is npot

is whether a present controversy exists as to which effective

s The court has subject matter jurisdiction over
Eveready’ s conplaint pursuant to 28 U . S.C. § 1581(c) (1994)
and would review the ITC s decision in the changed
ci rcunstances review pursuant to the arbitrary and capricious
standard of review. See 19 U . S.C. § 1516a(b)(1)(A (1994).
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relief mwy be granted. |[d.; see also Verson v. United States,

5 F. Supp.2d 963, 966 (Ct. Int’|l Trade 1998) (“case will be
di sm ssed as noot when the challenge presented to the Court
cannot result in a neaningful remedy.”) (citations omtted).

| f the Comm ssion’s institution of a full sunset review
accords Eveready all of the relief it sought by suing for the
institution of a changed circunstances review, the current
action will be rendered noot. See 13A Charles Alan Wi ght,
Arthur R Mller & Edward H Cooper, Federal Practice and
Procedure 8 3533.2, at 238 (2d ed. 1984) (“Action by the
def endant that sinply accords all the relief demanded by the
plaintiff may have the same effect as settlenment [which
renders an action noot].”) The court will not order the
Comm ssion to do “that which it has already done.” See Huron

v. Richards, 997 F.2d 1168, 1175 (6th Cir. 1993) (plaintiffs’

request that FAA conduct an environnmental assessnment (“EA")
rendered noot by agency’s issuance of a final environnmental
i npact statenent (“ElIS”) because “agency has now done all that
the regulations would require if [an] . . . EA had indicated
the need for an EIS . . . . Nothing would be gai ned by
ordering an EA").

A changed circunstances revi ew of an antidunping duty

order is appropriate whenever Comrerce or the Comm ssion
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receives information, or a request froman interested party,
whi ch shows changed circunstances sufficient to warrant a
review of a determ nation which resulted in an anti dunpi ng
duty order. 19 U.S.C. 8 1675(b)(1)(A). In a changed
circunstances review the party seeking revocation of an

anti dunpi ng order has the burden of persuasion with respect to
the sufficiency of changed circunstances to warrant such
revocation. 19 U . S.C. § 1675(b)(3)(A). The Comm ssion
conducts its review to determ ne whether revocation of the
order is likely to lead to continuation or recurrence of
material injury. 19 U S.C. 8 1675(b)(2)(A).

The passage of the Uruguay Round Agreenments Act (“URAA”)
created a new 19 U.S.C. 8 1675(c), which requires that
Comrerce and the Comm ssion automatically conduct a five-year
review of an antidunping duty order. These reviews are
commonly referred to as “sunset reviews.” In conducting a
sunset review, Commerce and the Conmm ssion nust determ ne
whet her revocation of the order would be likely to lead to
continuation or recurrence of dunping and of material injury.
See 19 U.S.C. 8 1675(c)(1). The automatic initiation of
sunset reviews avoids placing an unnecessary burden on the

donestic industry and pronotes efficiency of adm nistration.
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See Statenment of Adm nistrative Action ("“SAA”) at 879,

reprinted in 1994 U.S.C.C A N. 3773, 4205-06.°

The antidunping duty determ nation at issue in this case
was already in effect prior to the passage of the URAA, and is
t herefore considered a transition order.® See 19 U . S.C. §
1675(c)(6)(C)(ii). The statute requires that the Conm ssion
and Commerce comence a review of transition orders by the
forty-second nonth after the date such orders are issued, with
a review of all transition orders having been initiated by the
fifth anniversary after such orders are issued. See 19 U S.C

§ 1675(c) (6) (A) (i).

4 “[T]his statenent represents an authoritative
expression by the Adm nistration concerning its views
regarding the interpretation and application of the Uruguay
Round agreenents, both for purposes of U S. international
obligati ons and donestic law. Furthernore, the Adm nistration
understands that it is the expectation of the Congress that
future Adm nistrations will observe and apply the
interpretations and conmmtnments set out in this Statenent.”
SAA at 656, 1994 U.S.C.C. A N at 4040.

5 The standards set out in 19 U S.C. § 1675(c) (1) for
a sunset review are applicable to reviews of transition orders
as well. The only significant difference in a sunset review
of a transition order is the timng of the review. Transition
orders are treated as issued on the date the WIO Agr eenent
entered into force with respect to the United States. See 19
US. C 8 1675(c)(6)(D). The order is therefore deened to have
i ssued on January 1, 1995, the date the WO agreenent entered
into force with respect to the United States. See Gerald
Metals, Inc. v. United States, 132 F.3d 716, 718 n.* (Fed.
Cir. 1997).
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The standard applied by Commerce and the Comm ssion in
conducting a sunset review is the sane as the standard applied
in a changed circunstances review. Specifically, the
Commi ssi on nust determ ne whet her revocation of the order
woul d likely lead to continuation or recurrence of materi al
injury. Conpare 19 U . S.C. 8§ 1675(b)(2)(A) with 19 U S.C. 8§
1675(c)(1). Moreover, 19 U.S.C. 8 1675a (1994) groups both
sections, 8 1675(b) and (c), together in stating special rules
for determ ning the likelihood of continuation or recurrence
of material injury. See SAA at 883, 1994 U S.C.C. A N at 4208
(“new section 752 [1675a] . . . establishes standards to be
applied by Commerce and the Conm ssion in conducting changed
circunstances and five-year [sunset] reviews.”) (enphasis
added) .

I n conducting a sunset or changed circunstances revi ew of
an antidunmping order, the Commi ssion is required to consider
the sanme factors, nanely, the likely volume of inports, price
effects, and inpact of inports of the subject nerchandi se on
the industry if the order is revoked. See 19 U.S.C. §
1675a(a)(1l). The only difference of significance in the two
types of reviews is that Eveready woul d bear the burden of
persuasi on in a changed circunstances review, but has no such

burden in a sunset review See 19 U S.C. 8 1675(b)(3)(A).
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This difference makes a sunset review nore favorable to
Eveready than a changed circunstances review. ® Eveready
neverthel ess insists that the two reviews are different and
offers two reasons to support this argunment. Eveready states
that the Comm ssion may not cunul atively assess the volunme and
effect of inports of EMD fromall countries in a changed
circunstances review, while it is authorized to do so in a
sunset review. Eveready also argues that in considering the
magni tude of the dunping margin, the margin considered in a
sunset review is different fromthe dunping margi n consi dered
in a changed circunstances review. Both of these argunents,
however, are wi thout nerit.
A Cunul ati on

Eveready argues that in a sunset review, the Commi ssion
is authorized to cunulate inports to determ ne whether there

woul d be a continuation or recurrence of injury, whereas in a

6 The Comm ssion al so notes another difference which
could benefit Eveready in this case. |If the Conmm ssion
determ nes in the sunset review that revocation of the order
woul d not likely lead to continuation or recurrence of
material injury, the revocation of the order will be made
effective retroactively to January 1, 2000. See 19 CF.R 8§
351.222(i)(2)(ii) (1999) (revocation of transition orders
effective on January 1, 2000). By contrast, there is no
retroactive provision when the Conm ssion revokes an order
pursuant to a changed circunstances review. See 19 CF. R 8§
351.222(g)(4) (revocation effective on date of notice of
revocation).
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changed circunstances review, the Comm ssion is “forbidden by
law’ to cunmulate. See Pl.’s Resp. Br. at 5-6. This argunent
is unsupported. Pursuant to the statute, the Comm ssion has
the discretion to decide whether to cunmulate in both types of
reviews. The statute provides in relevant part:
[ T he Commi ssion may cunul atively assess the vol une and
effect of inports of the subject nmerchandise from all
countries with respect to which reviews under section
1675(b) or (c) of this title were initiated on the sane
day, if such inports would be likely to conpete with each
other and with domestic |ike products in the United
St at es mar ket .
19 U.S.C. §8 1675a(a)(7) (enphasis added). The SAA al so notes
that “[n]ew section 752(a)(7) [1l675a(a)(7)] grants the

Comm ssi on discretion to engage in a cunul ative anal ysis.”

SAA at 887, 1994 U.S.C.C. A N. at 4212 (enphasis added).
Because the Commi ssion has such discretion, it is not obliged
to cumulate in either a changed circunstances or sunset
review, providing Eveready with the sanme relief under either
type of review.

Eveready contends that since there was only one changed
circunstances review requested for Greece, if this court
remanded to the Conmm ssion for the initiation of a changed
circunstances review, the review would only be applicable to
Greece. This argunent ignores the fact that the Conm ssion

has the authority to self-initiate a changed circunstances
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review in addition to initiating a review in response to a
formal request. See 19 C.F.R § 207.45(c) (1999).7 The
Comm ssi on has previously exercised its authority to self-
initiate a review of nmultiple countries where a request for

review was received for only one country. See Titanium Sponge

from Japan, Kazakhstan, Russia, and Ukraine, USITC Pub. 3119,

at 1 n.2, Inv. Nos. 751-TA-17-120 (Aug. 1998) (request filed
with respect to Russia and Comm ssion self-initiated review
with respect to three other countries subject to orders).
VWhen t he Comm ssion published a notice in the federal
regi ster seeking coments on Eveready’'s request for a changed
circumnmstances review with regard to EMD from Greece, it al so
asked that subm ssions address the possibility of the
Comm ssion self-initiating a review of EMD from Japan. EM

from G eece and Japan, 63 Fed. Reg. at 30,255. The Conm ssion

never initiated a changed circumnmstances review for either

! This regul ation provides in relevant part:

Wthin thirty (30) days after the close of the period for
public comrents follow ng publication of the receipt of a
request, the Conmm ssion shall determ ne whether the
request shows changed circunstances sufficient to warrant
a review and, if so, shall institute a review

i nvestigation. The Conm ssion may also institute a
review i nvestigation on its own initiative.

19 C.F.R § 207.45(c).
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Greece or Japan because it determ ned that there were not
changed circunstances sufficient to warrant institution of a

review under 19 U.S.C. 8 1675(b). EM from Greece and Japan,

63 Fed. Reg. at 43,192. Moreover, the ITC noted that the
request only concerned inports from Greece, but neverthel ess
di smissed the 19 U.S.C. § 1675(b) investigation with regard to
both Greece and Japan. [d. at 43,192 n. 1 (“The request
concerned only inports from Greece. However . . . the

Conmmi ssion also solicited coments on the possibility of self-
initiating a review of the outstanding order on inports from
Japan. ") .

Eveready bases its argunent forbidding cunulation in a
changed circunmstances review on the | anguage in 19 U S. C. 8§
1675a(a)(7) which permts cunulation “with respect to .
reviews . . . initiated on the same day.” 19 U.S.C.
81675a(a) (7). Eveready states that because a review of Japan
was not requested on the sane day, a changed circunstances
review would only review EMD from Greece. Pl.’s Resp. Br. at
7. Eveready m stakenly characterizes a request for a review
as the initiation of a review to support this contention. The
Comm ssion has thirty days after the close of the period for
public comrents followi ng the request for a review to

det erm ne whet her sufficient changed circunstances exist to
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warrant a review, after which tinme it may institute a review
See 19 CF.R 8 207.45(c). Determ ning that sufficient
changed circunstances did not exist, the Conm ssion dism ssed
Eveready’ s request before instituting a review If the court
remanded to the Conm ssion to initiate a changed circunstances
review, this would be the first tinme such a review was
initiated and, at that tinme, the Conmm ssion could decide to
self-initiate a review of EMD from Japan on the sane day.

The Comm ssion correctly maintains that if it is required
to reconsider its decision not to initiate a changed
circunstances review with respect to EMD from Greece, it al so
has the authority to reconsider whether to self-initiate a
review with respect to EMD from Japan at the sanme tine.

See Def.’s Reply Br. at 5. In such a case, the statute
specifically grants the Comm ssion the discretion to cunul ate
inports from Greece and Japan. See 19 U.S.C. 8§ 1675a(a)(7).
Therefore, under both a changed circunstances review and a
sunset review the Comm ssion has the authority to cunul atively
assess the volunme and effect of inports fromall countries.
Eveready’ s argunents that cunul ation differs under a changed
circunstances review from cunul ati on under a sunset review

therefore fail.
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B. Magni t ude of the Margin

Eveready al so argues that a fundanental difference
bet ween a sunset review and a changed circunstances review is
the appropriate margin to apply in the ITC s consideration of
t he magni tude of the dunping margin. Eveready argues that in
a sunset review the requisite dunmping margin which will be
considered is “normally” the margin fromthe original
i nvestigation, pursuant to 19 U.S.C. 8 1675a(c)(3), whereas in
a changed circunstances review the Conm ssion is required to
consi der the nost recent margin cal culation, including a
margin froman annual adm nistrative review, pursuant to 19
US C 8 1677(35)(C)(iii) (1994). This argunment is also
wi t hout merit.

As with cunulation, in determining the |ikelihood of the
continuation or recurrence of injury under sections 1675(b)
and (c), the Comm ssion has discretion whether to consider the
magni tude of the margin of dunmping. “In making a
det erm nati on under section 1675(b) or (c) . . . the
Conmmi ssi on may consider the magnitude of the margin of dunping
or the nmagnitude of the net countervail able subsidy.” 19
U.S.C. 8§ 1675a(a)(6) (enphasis added); see also SAA at 887,
1994 U.S.C.C. A N at 4211 (“[n]ew section 752(a)(6)

[1675a(a)(6)] permts the Conm ssion to consider the magnitude
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of the dunping margin or net countervail able subsidy in
determining the likely continuation or recurrence of injury.”)
(enmphasi s added). While Commerce under 19 U.S.C. 8§
1675a(c)(3) is to provide the Conm ssion with information on
the likely dunping margin in the event of cessation of
anti dunpi ng duty discipline, the Conm ssion is not required to
consider the margin in making its determ nation as to whet her
there is likely to be a continuation or recurrence of injury.
See 19 U.S.C. §8 1675a(a)(6). The Comm ssion has exercised
this discretion in recent changed circumnmstances reviews and
sunset reviews by not relying on the margin information in
determining the likely continuation or recurrence of injury.8
Because of the particular fact pattern at issue here, if
t he Comm ssion did choose to rely on the nagnitude of the
dunping margin in either the sunset review or a changed

circunmstances review it would use the sanme margin.

8 In these determ nations, the Comm ssion sinmply noted
t he applicable dunmping margin. In none of these cases did the
Comm ssion rely on or analyze the effect of the noted margins
in determning the likely continuation or recurrence of
material injury. See Titanium Sponge from Japan, Kazakhstan,
Russi a, and Ukraine, USITC Pub. 3119, at 13 n.72, Inv. Nos.
751- TA-17- 20 (changed circunstances review) (Aug. 1998);
Barbed Wre and Barbless Wre Strand from Argentina, USITC
Pub. 3187, at 9 n.59, Inv. No. 731-TA-208 (sunset review) (My
1999); Elenmental Sulfur from Canada, USITC Pub. 3152, at 13
n. 35, Inv. No. AA1921-127 (sunset review) (Jan. 1999).
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Specifically, for a changed circunstances review, 19 U S.C. 8§
1677(35)(C)(iii) defines the margin of dunping which may be
used by the Comm ssion as:
t he nost recent dunping margin or margi ns determ ned by
the adm nistering authority under section 1675a(c)(3) of
this title, if any, or under section 1673b(b)
[ prelimnary determ nation by Commerce] or 1673d(a)
[final determ nation by Commerce] of this title.
19 U.S.C. §8 1677(35)(C)(iii). For a sunset review, the margin
whi ch may be used is:
the dunping margin or margi ns determ ned by the
adm ni stering authority under section 1675a(c)(3) of this
title.
19 U.S.C. 8 1677(35)(C)(iv). The SAA states that the statute
defi nes the magnitude of the dunping margin for purposes of
the Comm ssion’s analysis as, “in a changed circunstances
review, the margin(s) nost recently determ ned by Commrerce;

and in a five-year review, the margin(s) determ ned by

Comrerce pursuant to its own sunset anal ysis under section
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752(c)(3) [19 U.S.C. § 1675a(c)(3)]."° SAA at 851, 1994
US. CCAN at 4184.

Eveready argues that it is a foregone conclusion that in
conducting a changed circunmstances review, the Comm ssion
woul d have to revoke the order for EMD from Greece. Eveready
bases this argunment on the fact that the nost recently
cal cul ated margin avail able for EMD from G eece for respondent
Tosoh Hellas is zero percent, the margin prelimnarily
determned in the | atest annual adm nistrative review under 19
U S C 8§ 1675(a), although the all others rate in this annual

review was 36.72 percent.1® See EMD from Greece, 64 Fed. Reg.

9 Under 19 U.S.C. § 1675a(c)(3), Comerce “normally” is
to choose the margin that is likely to prevail in the event of
revocation fromanong the final determ nation margin, an
annual review margin or a changed circunstances margin. The
SAA and the House Report to the URAA enphasi ze that Commrerce

“normally will select the rate fromthe investigation, because
that is the only calculated rate that reflects the behavi or of
exporters . . . without the discipline of an order . . . in

pl ace.” SAA at 890, 1994 U.S.C.C.A. N. at 4214; H R Rep. No.
103-826, pt. 1, at 64 (1994). “In certain instances, a nore

recently calculated rate may be nore appropriate. For
exanple, if dunping margins have declined over the life of an
order and inports have remai ned steady or increased, Comerce
may concl ude that exporters are likely to continue dunping at
the lower rates found in a nore recent review.” 1d.; see
generally Mchael O Moore, Antidunping Reformin the United
States - A Faded Sunset, Journal of World Trade, Aug. 1999, at
1 (discussing legislative history regardi ng application of
margin in sunset reviews).

10 The sanme margins were applied in the just issued
(continued...)
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25,008, 25,010-11 (Dep’'t Commrerce 1999) (prelimnary results
of antidunping duty admn. rev.). Eveready states that in
conducting a sunset review, the Conmm ssion woul d consider the
margi n determ ned in the original investigation, which was

36.72 percent. See EMD from Greece, 54 Fed. Reg. at 15,244

(setting forth margins for Tosoh Hellas and all others in

original LTFV investigation). See also supra note 9.

The statute, however, indicates that in a changed
circunstances review the Conmm ssion may consider the sunset
margin if one exists. See 19 U S.C. 8 1677(35)(C)(iii). In
fact, once the sunset margin is calculated it appears that is
the only margin which may be used in the changed circunstances
review, because it would be the nost recent margin avail able
of the ones listed in the statute. The statute is nost
naturally read to authorize only the use of the sunset margin
itself or the prelimnary or final margin fromthe origina
i nvestigation, whichever is the latest margin. The SAA ni ght
be read as indicating that the statute neans the Conm ssion

may consi der the nost recent margin of any type, including an

10(...continued)
final results fromthis annual adm nistrative review. See E
from Geece, 64 Fed. Reg. 62,169, 62,175 (Dep’'t Commrerce
1999).
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annual review margin if it is the latest margin, but it is
difficult to read the statute that way.

Section 1677(35)(C)(iii) refers to annual review margins
indirectly, that is, if such a margin is chosen by Comerce in
a sunset review under section 1675a(c)(3). Reading section
1677(35)(C)(iii)’s reference to section 1673a(c)(3) to nean
that the Comm ssion may consider any of the margins listed in
section 1675a(c)(3), rather than that margi n chosen by
Comrerce, raises another issue. Section 1675a(c)(3) states
t hat Commerce nmay choose margins determned in fina
determ nations pursuant to 19 U.S.C. § 1673d, yet section
1677(35)(C)(iii) also specifically includes these section
1673d margins. The only apparent way to avoid this redundancy
is to read the inclusion of section 1675a(c)(3) in section
1677(35)(C)(iii) as referring to the sunset margi n chosen by
Comrerce, and not the various types of margi ns which Commerce
may provide to the Commi ssion, as |listed within section
1675a(c) (3).

Moreover, if Congress intended that the difference in the
mar gi ns whi ch the Comm ssion could consider in sinultaneous
sunset and changed circunstances reviews to be a significant
di fference between the two types of reviews, which serve the

same purpose, the statute would be drafted with greater
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precision to reflect this intent. The court, however, need
not deci de whether an annual review margin not sel ected by
Comrerce in a sunset review can be used in a changed
circunmstances review if it is the latest margin. 1In this
case the sunset review margin will be the nost recent margin.
Thus, in the seemngly unlikely event that the Comm ssion were
to enploy a margins analysis in the changed circunstances
review here, it would use the sunset nmargin.?'?
Concl usi on

The court finds that in this case the sunset review of
t he antidunping order will provide the sane relief as a
changed circunstances review. The purpose of both reviews is

to determ ne whether revocation of an antidunping order is

1 In any case, this issue was not fully briefed.
Plaintiff should not be permtted to rely on concl usory
argunments to defeat the notion to dism ss.

12 Plaintiff m ght argue that the Conm ssion, if it
were conpelled to proceed with a changed circunstances review,
woul d be bound to use the latest nmargin available at the tine
t hat the changed circunstances review should have taken pl ace.
First, plaintiff has not made this argunent and it is not
clear the court would require this. Second, plaintiff has not
establi shed that the changed circunstances revi ew woul d have
been conpleted prior to the availability of the sunset margin.
Third, the court believes it is nore likely that in the
absence of a sunset margin, if it were to use any margin, the
Comm ssi on woul d use the 36.72 percent nmargin because that is
what the statute seens to require, as it is the final origina
margin. (It is also the latest all others rate fromthe nost
recent annual review)
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likely to lead to a continuation or recurrence of materi al
injury, and in making this determ nation the statute provides
that the Comm ssion will consider the same criteria. |If the
court found that |1 TC should conduct a changed circunstances
review, the court would sinply be ordering the ITC to do that
which it has already done by initiating a full sunset review
Not hi ng woul d be gained by the institution of a changed
circunstances review. The Comm ssion’s renewed notion to

di sm ss the conplaint on grounds of nootness is therefore

gr ant ed.

Jane A. Restani
JUDGE

Dat ed: New Yor k, New York

This 23rd day of Novenber, 1999.



